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DECOMMISSIONING AGREEMENT 

This DECOMMISSIONING AGREEMENT (this "Agreement") dated as of April __, 

2021 (the "Effective Date") is made by and among the Town of Pendleton, a municipal corporation 

under the laws of the State of New York with offices at 6570 Campbell Blvd., Lockport, New York 

13053 (the "Town") and Pendleton Solar 2, a corporation under the laws of the State of Delaware 

with principal offices at Nexamp, Inc., 101 Summer Street, 2nd Floor, Boston, Ma. 02110 (the 

"Owner"), and Patricia F. Main, individual residing 12838 Kitten Trail, Hudson, Florida 34669 (the 

"Landowners", and together with the Town, and Owner, the "Parties"). 

WHEREAS, Owner intends to permit, construct, operate and maintain solar energy facilities 

with an aggregate size of 5 Megawatts of alternating-current nameplate capacity that will generate 

electric power (the "Project") on a portion of property owned by the Landowner, more particularly 

identified hereto, and commonly known as 6000 Donner Road, Lockport, NY 14094 (Tax Parcel ID 

Number 137.00-2-21 "the property"), such parcel being located within the Town of Pendleton, 

Niagara County, New York; and 

 

WHEREAS, the Town of Pendleton Planning Board conducted a site plan review and gave 

its approval (the "Planning Board Approval") in respect of the Project through at a meeting on August 

18, 2020 to Pendleton Solar 2 the owner (the " Owner"), on condition that, among other things, the 

applicant submit a final decommissioning plan and Decommissioning Bond providing the Town with 

access to funds for the Decommissioning (as defined below) of the Project; and 

WHEREAS, the Parties now desire to enter into this Agreement to set forth a 

Decommissioning Plan as required by the Town of Pendleton Planning Board and to agree upon terms 

and conditions of the financial surety provided to the Town for the purpose of Decommissioning the 

Project; 

NOW, THEREFORE, in consideration of the promises and for other good and valuable 

consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties agree as 

follows: 

1. At the start of construction of the Project (the "Start Date"), the Owner shall post a 

Decommissioning Bond (the "Bond") in the amount of $350,000.00 for the benefit of the Town. At 

the end of each one-year period following the Start Date (the "Anniversary Date"), Owner shall renew 

the Bond and the Decommissioning Bond shall have a value of $350,000.00 together with an 

additional 3% annual escalation amount. Upon posting of the Bond, the Owner will provide a copy 

of the related Bond policy with contact information for the financial provider. Owner or its successor 

in title to this Project shall be responsible for renewing such Bond as long as the system remains in 

commercial operation, which is expected to be for a period of thirty-five (35) years. 

The Parties agree that the Bond shall be used solely to pay for any Decommissioning costs of 

the Project. Owner shall have no further payment obligations in connection with Decommissioning 

during the operation of the Project provided that Owner complies with posting the Bond in accordance 

with this Agreement.  Nonetheless, in the event the actual Decommissioning costs exceed the amount 
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covered by the Bond, Owner or its successor in title to this Project shall be responsible for any such 

excess costs, provided such excess costs are not as a result of the Town using any amount covered by 

the Bond for any reason other than to pay for Decommissioning costs of the Project. In the event the 

Town uses any amount from the Bond for any reason other than to pay for Decommissioning costs 

related to the Project, the Town shall be responsible to pay for such amount used and shall indemnify 

and hold harmless the Owner and Landowner of the Project from any claim, loss, damage, liability or 

costs (including any reasonable attorney costs) arising from the Town's use of the funds. 

2. Decommissioning as used in this Agreement shall mean the removal and disposal of all 

structures, equipment and accessories, including subsurface foundations and all other material, 

concrete, or debris, that were installed in connection with the Project and the reasonable restoration 

of the parcel of land on which the Project is built to either of the following, at the Landowner's option 

("Decommissioning"): (i) the condition such lands were in prior to the development, construction and 

operation of the Project, including restoration, regrading, and reseeding, or (ii) the condition designed 

by a subsequent Owner or developer as agreed upon with the Landowner and the Town. Costs of 

Decommissioning under this agreement include labor, professional services and any other costs 

reasonably associated with such restoration. 

3. The Parties agree that the Decommissioning process of the Project may commence (and 

the funds to pay for the cost of any such Decommissioning from the Bond may be called on) for the 

following reasons, each (a "Triggering Event"): 

(a) Owner provides written notice to the Town of its intent to retire or decommission 

the Project (the 'Owner Decommissioning Notice") 

(b) Commercial operation of the Project has not started within eighteen (18) months 

of the completion of construction, or 

(c) The Project "ceases to be operational" (as defined below) in its entirety for more 

than twelve (12) consecutive months. 

(d) Failure to replace the Decommissioning Bond with a replacement Bond meeting 

the requirements of this Agreement (including escalation in amount pursuant to 

paragraph 1) no less than 90 days prior to the expiration date of the 

Decommissioning Bond; provided, that prior to commencing the 

Decommissioning for failure to replace the Decommissioning Bond, the Town 

shall provide Owner at least 30 days’ notice and opportunity to cure such failure. 

In the event the Owner fails to initiate Decommissioning of the Project within one-hundred 

eighty (180) days after providing Owner Decommissioning Notice, as defined in Triggering Event (a), 

or Owner fails to provide a reasonable explanation for the delay in the construction or cessation of 

operation of the Project, then the Town may commence Decommissioning of the Project through use 

of the Bond, provided that the Town issues a notice to Owner and Landowner (the "Town 

Decommissioning Notice") and allows the Owner thirty (30) days to respond to the Town 

Decommissioning Notice prior to the commencement of Decommissioning. For the purposes of this 
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Agreement, "ceases to be operational" shall mean no generation of electricity, other than due to repairs 

to the Project or causes beyond the reasonable control of Owner. Any one of the events outlined in 

subsections (a) – (d) of this Section 3 shall be deemed a Triggering Event based upon which the Town 

shall have the right to demand Decommissioning. 

4. Upon the occurrence of any of the Triggering Events in Section 3 above, the Town shall 

have the right, but not the obligation, to perform the Decommissioning itself if the Owner or its 

successors or assigns, or any other person under whose control the Project fails, refuses, or neglects 

to initiate the Decommissioning within one-hundred eighty (180) days of such occurrence. In such 

event, Owner (or its successors or assigns) and Landowner (or any of Landowner's heirs or assigns) 

agrees to give the Town right of reasonable access on Landowner's property to decommission the 

Project and shall defend, hold harmless and indemnify the Town for any and all claims, liability, loss 

or damage arising out of its exercise of its right to decommission this Project as provided for herein, 

except in cases of negligence by the Town or any of its contractors or agents. For clarity, nothing in 

this Section 4 or this Agreement shall infer any obligation or responsibility, financial or otherwise, to 

Landowner (or any of Landowner's assigns) for any costs of Decommissioning the Project. 

5. Upon removal of the infrastructure and disposal of the components of the Project from 

the site on which the Project is built, and restoration of the properties to their pre-project state, or to 

the condition designed by a subsequent Owner or developer as agreed upon with the Landowner and 

the Town, then the Owner shall have no further obligation to the Town. 

6. This Agreement may not be amended or modified except by written instrument signed 

and delivered by the Parties. This Agreement is binding upon and shall inure to the benefit of the 

Parties and their respective administrators, successors and assigns. In accordance with the provisions 

of section 109 of the New York General Municipal Law, Owner and Landowner are prohibited from 

assigning, transferring, conveying, subletting or otherwise disposing of this Agreement, or of any 

right, title or interest in this Agreement, or its power to execute this Agreement, to any other person 

or corporation without the previous consent in writing of the Town, which consent shall not be 

unreasonably withheld, conditioned or delayed. 

7. Owner shall provide the Town with proof that it either carries sufficient Workers' 

Compensation insurance coverage for its employees in New York or that it is exempt from such 

requirement. 

8. The Parties agree to execute and deliver any additional documents or take any further 

action as reasonably requested by another Party to effectuate the purpose of this Agreement. 

9. The Parties agree that this Agreement shall be construed and enforced in accordance 

with and governed by the laws of New York. 

10. This Agreement may be executed through separate signature pages or in any number of 

counterparts, and each of such counterparts shall, for all purposes, constitute one agreement binding 

on all parties. 
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11. Any and all notices required to be sent by the parties shall be addressed as follows: 

By certified mail or mail courier service, 

To the Town: 

Town of Pendleton 

Attention: Pendleton Town Supervisor 

6570 Campbell Blvd. 

Lockport, NY 14094  

To Owner: 

Nexamp, Inc. 

101 Summer Street, 2nd Floor 

Boston, Mass 02110 

 

To Landowner: 

Patricia F. Main 

12838 Kitten Trail 

Hudson, Florida 34669 

 

With a copy to: 

 

Nexamp, Inc. 

101 Summer Street, 2nd Fl 

Boston, Mass 02110 

 

[Signature Page Follows] 
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IN WITNESS WHEREOF, the undersigned, intending to be legally bound hereby, have 

duly executed this Agreement as of the date first written above. 

TOWN: 

Town of Pendleton 

By:     

Name: Joel Maerten 

Title: Town Supervisor 

OWNER: 
 

Pendleton Solar 2. LLC 

 

 

By:  ______________________ 

 

Name:  ___________________ 

Title:  Managing Member 

 

 

LANDOWNERS: 

 
Patricia F. Main 

 

 

By:   

Name: Patricia F. Main 
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Exhibit A 

Decommissioning Bond Value 

Decommissioning Bond Value 

Timeframe 

(Year) 
Amount ($) 

1 $350,000 

2 $350,000 

3 $350,000 

4 $350,000 

5 $350,000 

6 $402,500 

7 $402,500 

8 $402,500 

9 $402,500 

10 $402,500 

11 $455,000 

12 $455,000 

13 $455,000 

14 $455,000 

15 $455,000 

16 $507,500 

17 $507,500 

18 $507,500 

19 $507,500 

20 $507,500 

21 $560,000 

22 $560,000 

23 $560,000 

            24 $560,000 

25 $560,000 

26 $612,500 

27 $612,500 

28 $612,500 

29 $612,500 

30 $612,500 

31 $665,000 

32 $665,000 

33 $665,000 
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34 $665,000 

35 $665,000 

 


